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PART I: GENERAL INTRODUCTION

1.0

1.1

1.2.

1.3.

1.4

INTRODUCTION
The National Constitutional Conference (
NCC6 or ot he Conferenced) was establ i s

Constitutional Conference Act No. 19 of 2007 as a forum for the

examination, debate and adoption of proposals to alter the Constitution as

contained in the Dr af t Constitution submitted by
Constitution Review Commission (hereinafter referred to as othe

Commissiond). The main functions of the Conference were to consider

and deliberate on the provisions of the Report and the Draft Constitution

of the Commission, adopt the Draft Constitution or part thereof and

submit the adopted draft Constitution to the Minister of Justice for

presentation to Parliament or for submission to a referendum.

The Act stipulated the composition, functions, powers and procedure of
the Conference.

The enactment of the NCC Act followed the recommendations of the

people to the Commission that othe Consti
Constituent Assembly, Constitutional Conference or any other popular

body that would represent the views of t
Conference comprised five hundred and forty -two (542) members who

were drawn from a cross section of society including the church,

professional organisations, district councils, universities and media

organisations.

Appointment and Composition of the NCC

1.4.1 The NCC consisted of five hundred and forty-two (542) members
from a cross section of the Zambian society, who were appointed
by the Secretary to the Cabinet in accordance with section 4 of the
National Constitutional Confere nce Act No. 19 of 2007. Section 4 of
the Act states that the Conference should consist of the following
members:

(@) all members of the National Assembly;

(b)  six representatives from each political party and the forum
of other Parties which is a member of the Zambia Centre for
Inter-Party Dialogue;

(© three representatives eachof &

0] the Zambia Episcopal Conference;
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(d)

(€)
(f)

(¢))

(h)
(i)
()
(k)

()
(m)

(i) the Council of Churches in Zambia;
(i)  the Evangelical Fellowship of Zambia; and
(iv)  any other Church Mother body which is registered
under the Societies Act ard has been in existence for
at least five years;
two representatives each of the following professional
bodies:
0] the Law Association of Zambia;
(i) the Economics Association of Zambia,
(i)  the Zambia Association of Chambers of
Commerce and Industry;
(iv)  the Engineering Institution of Zambia,
(V) the Local Government Association of Zambia,
(vi) the Zambia Institute of Certified Accountants;
(vii)  the Medical Association of Zambia; and
(viii)  the General Nursing Council.
two representatives of traditional healers;
eighteen traditional leaders representing the House of
Chiefs;
two representatives eachof d
0] private media organisations;
(i) public media organisations;
(i) the Non-Governmental Organisation
Coordinating Council;
(iv)  the Anti-Corruption Commission;
(V) the Electoral Commission;
(vi)  the Drug Enfor cement Commission; and
(vii)  the Human Rights Commission;
seven representatives of the Zambia Congress of Trade
Unions;
three representatives each of the Federation of Free Trade
Unions of Zambia;
three representatives each of the Zambia Federation of
Employers;
three representatives of trade unions affiliated to the Zambia
Congress of Trade Unions nominated by the Zambia
Congress of Trade Unions;
three representatives of trade unions affiliated to the
Federation of Free Trade Unions of Zambia;
two representative s each from -
0] the University of Zambia,
(i) the Copperbelt University; and
(i)  each private university which is registered
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(n)

(0)

(P)

(@)

()

()
(t)

(u)
(v)
(w)
(x)

under the University Act, 1999, at the commencement

of this Act;
two representatives each from the University of Zambia
Student soheJnComper belt University
and the National Studentsd Uni on;
five representatives from colleges and other institutions of
higher learning registered under the Technical Education,
Vocational and Entrepreneurship Training Act, 1998;
two representatives each from the Judicial Service
Commission, the Public Service Commission, the Police and
Prison Service Commission and the Teaching Service
Commission;
two representatives each from the Zambia Army, the
Zambia Air Force, the Zambia National Service, Zambia
Police Force, the Zambia Prisons Service and the Zambia
Security Intelligence Service;
three representatives each from the following:

0] the Judiciary;

(i) the department of the Clerk of the National
Assembly;

(i)  the association of differently abled persons
registered with the Zambia Agency for Persons
with Disabilities under the Persons with
Disabilities Act;

(iv)  the National Arts Council of Zambia;

(V) the Zambia Chambers of Commerce and
Industry; and

(vi) the Zambia Agency for Persons with
Disabilities established under the Persons with
Disabilities Act.

one eminent Zambian, from each province, who has
distin guished oneself in any businessfield or profession;

one senior citizen, from each province, who has held public
office and is at least fifty-five years old;

ten senior civil servants;

three representatives of wo mends organi sations
not members of the Non-Governmental Organisations
Coordinating Council;

two representatives of youth organisations registered under
the National Youth Development Council Ac t;

two representatives each of the Islamic Association and the
Hindu Association;
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1.4.2.

1.4.3.

1.4.4.

(y)  three representatives eachoft he Zambi a Nat.i

Union and the Peasant and Small Scale Farmers Association;

(2) ten

representatives of non-governmental organisations

registered under the Societies Act or any other written law;
(aa) one freedom fighter from each province, who participated in
the struggle for independence and is at least sixty-five years
old; and
(bb)  one councillor each from every council established under the
Local Government Act, nominated by the council concerned.

Where an institution was required to nominate two representatives,
it was mandatory for one of the nominees to be a woman; and
where an institution was required to nominate three or more
representatives, it was mandatory for thirty per centum of the
nominees to be women.

The list of members of the NCC is appended to this Report at

Annexé

It must be noted that fifty -four (54) members have not taken up
their positions and these are:

(@)
(b)
(©)
(d)
(€)
(f)
(9)

(h)
(i)

(k)
()

three (3) from the Zambia Episcopal Conference
(ZEC);

three (3) from the Council of Churches in Zambia

(CC2);

three (3) from the Evangelical Fellowship of Zambia

(EF2);

two (2) from the Non-Governmental Organisation

Coordinating Council (NGOCC);

six (6) from the Patriotic Front (PF) as a member of
the Zambia Centre for Inter-Party Dialogue;

twenty -three (23) Members of Parliament belonging
to the PF;

six (6) from the Federation of Free Trade Unions and
their affiliates;

two (2) from DMI -St Eugene University;

two (2) from Justo Mwale Theological College;

two (2) from Trans Africa Theological College;

two (2) from St Bonaventure College; and

two (2) from Management College of Southern Africa.

26

onal

F



1.5.

1.6

1.7

Functions

1.5.1.

1.5.2.

In accordance with section 13 of the National Constitutional
Conference Act No. 19 of 2007, the functions of the Conference
were to:

) consider and deliberate the provisions of the report and
dr aft Constitution of t he Mungdomb
Commission;

(i) adopt a draft Constitution or part thereof; and

(i) submit the adopted draft Constitution or part thereof to the
Minister of Justice for presentation to Parliament or for
submission to a referendum, if any provision of the draft
Constitution purported to amend Pa rt Il or Article 79 of the
Constitution or contained any provisions in respect of which
there was no agreement.

The Minister of Justice is obliged to submit the entire draft
Constitution to a referendum if a decision to do so is made by the
Conference.

Scope of Functions

The Conference found the terms of reference sufficiently broad to
accommodate all shades of opinion aimed at reaching national consensus
and allowing the people of Zambia to draft a constitution that will secure
true individual liberties and stand the test of time. Key among the
functions is the liberty given to the Conference to consider and adopt the
Constitution, and to resolve on the process to be followed after the
adoption of the new Constitution .

Methodology

1.7.1

1.7.2

Following the enactment of the National Constitutional Conference
Act No. 19 of 2007, the Conference held its inaugural session from
19h to 21st December, 2007, which was officially opened by the
President of Zambia, His Excellency, the late Dr. Levy Patrick
Mwanawasa, SC.

The main purpose of the session was to elect the Chairperson, the
three (3) Vice-Chairpersons and the Spokesperson of the
Conference who are the Executive members of the Conference. In
that regard, elections were conducted by the Electoral Commission
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1.7.3

1.7.4

1.7.5

1.7.6

of Zambia (ECZ) and Hon. Chifumu K. Banda , SC, MPwas elected
Chairperson of the Conference. Mr. Leonard Hikaumba, Hon.

Regina Musokotwane, MP and Hon Faustina B. Sinyangwe, MP
were elected Vice-Chairpersons of the NCC while Mrs. Mwangala

Zaloumis was elected Spokesperson of the Conference.

During the same meeting, the Conference established a 1&member
Interim Committee to formulate the rules a nd regulations that
would govern the proceedings of the NCC.

The second session of the NCC was held from & to 10 January,
2008. During that session, the Conference adopted the rules and
regulations that would govern the Conference in its work. The
rules and regulations were subsequently published as statutory
instruments in the Government Gazette on 22"d February, 2008 by
the Minister of Justice, Hon. George Kunda, SC, MP. These were:

(@) the National Constitutional Conference (Committees)
Regulations, Statutory Instrument No. 24 of 2008;

(b)  the National Constitutional Conference (Procedure)
Rules, Statutory Instrument No. 25 of 2008; and

(c) the National Constitutional Conference (Disciplinary
Committee Proceedings) Rules, Statutory Instrument
No. 26 of 2008.

The third session of the Conference was held from 22d April to 9 th
May, 2008. During that session, elections fa the eight (8) members
of the Standing Committee to consider and determine disciplinary

matters relating to members of the Conference and the staff of the
Secretariat were conducted.

Further, the Conference constituted itself into eleven (11) thematic
committees to focus on specific chapters of the draft Constitution.
The following committees were constituted:

(@) The General Constitutional Principles Committee;
(b) Citizenship Committee;

(c) Human Rights Committee;

(d) Democratic Governance Committee;

(e) Executive Committee;

)] Legislative Committee;

(9) Judicial Committee;

(h) Local Government Committee;
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1.7.7

1.7.8

1.7.9

1.7.10

1.7.11

1.7.12

1.7.13

) Public Finance Committee;
) Land and Environment Committee; an d
(K) Public Service Committee.

In addition, elections of chairpersons and vice-chairpersons of the
Committees were conducted. The chairpersons and vice
chairpersons and the Executive members of the Conference
constitute the General Purposes Committee (GPC) which inter alia
approves the programmes of work of the Conference. The list of
the GPC is attached to the Report at

During the session, a general orientation of the members on the
constitution -making process was conducted. In addition, an
orientation workshop was held for members of the GPC on
chairing of meetings.

The Committees began sittings in May 2008 and the last Committee
concluded in April, 2009. Between them, the Committees held more
than two hundred and eighty (280) meetings.

On 19h August, 2008, the then President of the Republic of
Zambia, Dr. Levy Patrick Mwanawasa, SC passed away.
Consequently, the programme of the Conference was
disrupted between August 2008 and October 2008 by the
period of national mourning and t he subsequent campaign
and elections to fill the vacancy in the office of President. In
addition, the Conference could not sit in November 2008
becauseParliament was sitting .

The fourth session of the Conference commenced on 9%

May, 2009 and ended on 26" June, 2009. The Conference
debated and adopted the Reports of the Public Finance

Committee, Public Service Committee, the Citizenship

Committee and the Judicial Committee.

The fifth session of the Conference was held from st

September, 2009 to 17 September, 2009. The Conference
debated and adopted the Reports of the Land and

Environment Committee and the Legislative Committee.

The sixth session of the Conference was held from 1»

January, 2010 to 19 February, 2010. The Conference
debated and adopted the Reports of the Democratic
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1.8

1.7.14

1.7.15

Governance Committee, Executive Committee and Local
Government Committee.

The seventh session of the Conference was held from 7
April, to 29t April, 2010. The Conference debated and
adopted the Reports of the Human Rights Committee and
the General Constitutional Principles Committee. The
Conference, during the session concluded the consideration
and adoption of all the committee reports.

In accordance with section 17 ofthe National Constitutional

Conference Act No. 19 of 2007 all questions before the
Conference were determined by consensus, but in the
absence of consensus, decisions were determined by a twe
thirds majority vote of the members of the Conference. In the
event that the Conference failed to garner the required two -
thirds majority vote on any question, the matter was referred

to a referendum.

Activities yet to be undertaken

After the publication of the initial Report and Draft Constitution Bill, the
following are the remaining activities of the C onference:

(@)

(b)
(©

to facilitate public debates on the Draft Constitution and receive
memoranda on the same;

to adopt the final Report and Constitutio n Bill by the Conference;

to resolve on the process to be followed to enact the new
Constitution after its adoption by either:

submitting the entire Constitution to a referendum; or

submitting to Parliament for immediate enactment those

parts which do not require a referendum and submit to a
referendum alterations to the Bill of Rights, Article 79 and any
Article on which the Conference will not have reach ed agreement.
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2.0

2.1

BACKGROUND

Socio-Economic Background

2.1.1 Geography

Zambia is a landlocked Sub-Saharan country sharing boundaries

with eight countries namely: Malawi, Mozambique, Zimbabwe,

Botswana, Namibia, Angola, Democratic Republic of Congo and

Tanzania. It has a total surface area of 752,614 square kms. It lies

between 8 and 18 south latitudes and longitudes 22 and 34 east.

2.1.2 Administration

2121

2.1.2.2

Zambia gained independence from Britain on 24t October
1964. The Country has experienced three major phases of
governance, the multiparty system from 1964 to 1972, one
party system from 1972 to 1991 andreverted to multiparty
system since 1991.

Admini stratively, the country is divided into nine provinces,
namely: Central, Copperbelt, Eastern, Luapula, Lusaka,
Northern, North -Western, Southern and Western Provinces.
These Provinces are further subdivided into a total of
seventy-three (73) districts. Lusaka is the capital city of
Zambia and seat of government. The government comprises
the Central and Local Government.

2.1.3 Natural Resources

2.1.3.1

2.1.3.2

Zambia is situated on the great plateau of Central Africa. Its
vegetation is mainly made up of savannah woodlands and

grassland. The country has a tropical climate with three

distinct seasons; the cool and dry season, the hot and dry
season and the hot and wet season.

The country has abundant natural r esources in form of land,
water, game and wildlife, minerals and precious stones and
natural vegetation. It has five main rivers, namely Zambezi,
Kafue, Luangwa, Luapula and Chambeshi. In addition to
these rivers, the country has major lakes such as Taganyika,
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Mweru, Mweru Wa Ntipa, Bangweulu and the man -made
lake Kariba. Other interesting features include the Victoria
Falls, which is one of the Seven Wonders of the World.

2.1.3.3 Zambia has some of natureds best wi
affording the country abundant tourism potential for
earning foreign exchange. The magnificent Luangwa and
Kafue National Parks have one of the most prolific animal
population in Africa. Zambia is also endowed with various
minerals and precious stones such as coppe, emeralds, zinc,
lead and cobalt.

2.1.4 Population

2.14.1 The population of Zambia has continued to grow. The 1980,
1990 and 2000 census estimated the population of Zambia to
be at 5.7, 7.8 and 9.8 million respectively. Current
preliminary projections by Central Statistical Office (CSO)
puts Zambiads popul ati onslightly 13 . 2 mi
more men than women (50.3 and 49.7 percent respectively).
The annual average population growth rate has shown a
decline from 3.1 percent between 1969 and 1980, to 2.7
percent between 1980 and 1990, 2.4 percent between 1990
and 2000 The annual population growth rate in 2010 is
estimated at 2.8 percent

2.1.4.2 Population by province ranges from 2.1 million in the
Copperbelt Province to 0.81 million in North -Western
Province. High inter -censal population growth rates have
been recorded for provinces such as Lusaka (3.4 percent),
Luapula (3.2 percent) and Northern (3.1 percent).

2.1.4.3 Zambia is one of the most urbanized countries in Sub-Sahara
Africa with about 34 percent of the population living in
urban areas. However, this is a decline from 39 percent in
1990. The percentage of urban population by province
ranges from 80 percent for Lusaka and Copperbelt
Provin ces, to 8 percent for Eastern Province.

2.1.4.4 The average population density for the country has
increased from 5.4 in 1969, 7.5 in 1980, and 10.3 in 1990 to
13.1 persons per square kilometre in 2000. Average density
by Province ranged from 64 persons per square kilometre in
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Lusaka Province to five persons per square kilometre in
North -Western Province.

2.1.4.5 With fifty percent of the total population under 15 years of
age, Zambia has a relatively youthful population. Only 3
percent of the total population is 65 years or older.

2.1.5 Language

English is Zambiads official | anguage.
Bemba, Nyanja, Tonga, Lozi, Kaonde, Luvale and Lunda.

2.1.6 Economy

2.1.6.1 In the 1980s, Zambia began the process of liberalisingits
economy in order to encourage an open and private sector-
l ed economy with mini mal gover nmen

economy is based largely on copper and cobalt mining. Due
to unfav ourable world copper prices between 1975 and 2000
coupled with low investments in the mining sector, export
earnings declined. This decline was partly responsible for
the poor performance of the real sectorsof the economy that
mainly relied on imported r aw materials and capital items.

2.1.6.2 In the 1990s and in the recent past, the performance of the
agricultural sector was negatively affected by unfavourable
weather conditions such as recurring droughts and floods.
During the drought years, food impor ts continued to be high
mainly due to the drop in domestic agricultural output. This
negatively affected the balance of payments.

2.1.6.3 In an attempt to address the economic problems the country
experienced, government adopted the Structural Adjustment
Programme (SAP) in the 1980s, with the intention of creating
macro-economic  stability and accelerating growth.
Measures taken included liberalis ation of trade, prices,
interest and foreign exchange rates removal of subsidies,
privatis ation of State owned enterprises, reduction in public
expenditure, public sector reforms and liberalisation of the
marketing and pricing of agricultural produce.
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2.1.6.5

2.1.6.6

2.1.6.8

The SAP failed to substantially alter the economy and led to
increased levels of poverty for the majority of Zambians. In
an effort to halt the economic decline, the Government
launched an Economic Recovery Programme in 1992 at the
end of which Government drew up the Poverty Reduction
Strategy Paper (PRSP 2002004) and the Transitional
National Developm ent Plan (TNDP 20042005). To finance
these programmes, a Medium Term Expenditure
Framework (MTEF 2005) and the Public Expenditure
Management and Financial Account (PEMFA 2005) were put
in place. These were meant to ensure transparent and
accountable management of public funds. In addition, the
Fifth National Development Plan (FNDP 2006-2010) was
dr awn up by Government to-guide
economic development efforts. As part of Government
development strategy, five year development plans
(beginning with the FNDP) are part of the vision 2030 which

i s t he c o derm matodas plah whosg chief goal is
to make the country a middle income country by 2030.

Between 1994 and 2002, real GDP growth showed an
increase from 2.2 percent in1999 to 3.6 percent in 2000 and
4.9 percent in 2001, before declining to 3.0percent in 2002.
(Source: Zambia Poverty Reduction Strategy Paper, 20020
2004).

During the period 200662008, real GDP growth rate
averaged 6.1 percent whichwas below the FNDP target of 7
percent per annum. However, real GDP growth rate
improved from 5.2 percent in 2005 to 6.2 percentin 2007
before declining to 5.7 percentin 2008.

Gener al | y econbaynhbas egpérenced strong

growth in recent years, with re al GDP averaging 5.7 percent
in the period 2004-2008. This has been largely due to the
strong growth in  construction; transport and
communications; community, social and personal services;
restaurants, bars and hotels and the resurgence in the
mining and quarrying industry.
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2.1.7 Mining

Zambia continues to rely on copper as its main export earner, accounting

for about 70 percent of the total value of exports of goods and services.

Following the privatization of the co pper mines which started in the late

199006s, there has r ece-inkedtmentimthemininmas si ve ¢
industry. The surge in copper prices beginning from 2004 rekindled
international Il nterest in Zambiads coppe
investments. As a result, copper output has increased steadily since 2004

due to the higher copper prices (which reached a record high of US$895

per tonne in July 2008) and increased foreign investment. In 2008, copper

production reached 575, 037 metric bnnes from 422,181 metric tonnes in

2004. Apart from copper, there has also been a steady increase in

investments in the mining of other metals notably nickel and gold.

2.1.8 Agriculture

2.1.8.1 The real growth r ate in the agricultural sector has fluctuated
significantly mainly due to the se:
seasonal rainfall, reduction in investments and the failure to
strategically position the sector according to its comparative
advantage. Growth in the agricultural sector (agriculture,
forestry and fishing) declined from 2.2 percent in 2006 to 0.4
percent in 2007 and dwindled further to 0.1 percent in 2008.
However, the sector recorded significant growth in 2009
with a preliminary growth rate at 7.1 p ercent (Source: FNDP
Mid-Ter m Report and CSO figures).
contribution to GDP averaged 18 percent over the past
decade. Nontraditional, mainly agriculture -based export
earnings increased from US $46.5 million in 1995, US $133.9
million in 1999, US $354.7 million in 2005 and US $398.9
million in 2009, thus demonstrating the enormous potential
t he sector possesses. Some 75
population is engaged in agriculture, largely subsistence and
small-scale farming, which remains vulnerable to weather
fluctuations. Over the years, the agricultural sector has been
faced with low productivity and production, low levels of
technology, high incidences of crop and livestock diseases
and depleted fish stocks. (Source: Zambia Poverty
Reduction Strategy Paper, 2002 2004).
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2.1.8.2

2.1.8.3

2.1.9 Employment

2.19.1

2.19.2

2.1.9.3

The development of the agricultural sector remains one of
the key priorities for poverty reduction in Zambia.
Government has thus instituted measures to address the
challenges faced in the sector as well as to stimiate its
growth. These include increasing funding to the sector;
building and rehabilitating agricultural infrastructure;
stimulating investment, improving the provision of
agricultural services (research and extension), promoting
conservative farming and promoting livestock and fisheries
development.

| n addition t o t he agricultural
development agenda has identified infrastructure
development, private sector development, tourism and
manufacturing as the other main drivers of economic

growth.

According to CSO, the number of employed persons, that is,
those in the formal and informal sectors was estimated at
4,131,531 and 5,264,712 in 2005 and 2008 respectivelgO
2005 and 2008 Labour Force Survey Reports).

Overall unemployment rates have marginally declined from
16 percent in 2995 to 15 percent in 2008. However,
unemployment has increased in urban areas from 28 percent
in 2005 to 33 percent in 2008 cmpared to the rural areas
where it has dropped from 10 percent in 2005 to 6 percent in
2008. Overall unemployment rates are higher for males
compared to females.

Youth unemployment rate referred to as the percentage of
the youths (i.e. persons aged 15 to 24 years) who were
unemployed compared to the total youth labour force (i.e. all
youths aged 15 to 24 years) has increased. From 2005 to
2008, total youth unemployment has almost doubled from 14
percent to 26 percent, Youth unemployment rate for females
is generally higher than that of males. This is also true with
rural youth unemployment rate compared to urban youth
unemployment rate.
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2.1.10 Education

2.1.10.1.

2.1.10.2

2.1.10.3

2.1.104

2.1.11 Health

2.1.11.1

In terms of employment, the agricultural sector was the most
dominant accounting for 72 percent of the Zambian workers
in 2008. Although the total numbers of employed persons
have generally grown by 27% between 2005 and 2008, the
number of employed persons in some industries has
declined. These include electricity, gas and water and
business services.

Zambia has a threetier education system consisting of
sevenryear primary education, followed by five -year
secondary education. Post secondary schooling is the last
stage.

The vision of the education sector as articulated in the FNDP
is that innovative and productive life -long education and
training is accessible to all by 2030. Emphasis is on
improvement of quality of education in addition to
increasing access through refoms in  curriculum
development, syllabus design, professional teacher
enhancement, making the learner environment more
productive and creating a conducive environment for
learners.

Over the recent years, the country has registered significant
increases in school enrolment which can largely be
attributed to the rise in school places through the
construction of new and additional school infrastructure. In
terms of quality, there has been an improvement in the
pupil -teacher ratios at all levels arising from the recruitment
and deployment of more teachers.

Pupil enrolment at basic education level (Grade 1-9)
increased by 5.4 percent between 2007 and 2008. Further,
total high school (Grade 10-12) enrolment also rose by 7.9
percent during the same period (Ministry of Finance and
National Planning: 2008 Economic Report).

The Government ds commi t ment
improving the quality of life for Zambians is demonstrated
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2.1.11.2.

2.1.11.3

2.1.114

2.1.11.5

through its efforts to improve health care delivery by
reforming the health sector. In 1991, it articulated radical
health care reforms characterized by a move from a strongly
centralized health system in which the central structures
provided support and national guidance to the lower
structures. Most recently, Government repealed the National
Health Services Act of 1995 which led to the dissolution of
the Central Board of Health. The implementation of the
health reforms has been through a series of national healh
strategic plans of which the fourth and current one covers
the period 2006 & 2010. An important component of the
health policy reform is the restructured Primary Health

Care.

Following the implementation of health reforms,
improvements in the general health indicators in Zambia
have been recorded. For instance, Life expectancy at birth
improved from 47 years in 1990 to 51.2 years in 2009.

During the period 2006-2009, the health sector registered
remarkable progress in achieving maternal health and safe
motherhood as demonstrated by the drop in the Maternal
Mortality Ratio to 499 deaths per 100,000 live births in 2007
from 729 per 100,000 in 2002.

The under-five mortality rate reduced from 168 per 1,000
live births in 2002 to 119 per 1,000 live births in 2007. Infant
mortality rate also dropped from 95 per 1,000 live births to
70 per 1,000 births in the same period. Levels of
performance in malaria prevention, water and sanitation
and food and nutrition programmes were sig nificant in
influencing child mortality levels.

The number of health institutions in the country stands at
1,285. These include three Central hospitals, four specialised
hospitals, eighteen General Hospitals, forty-two District
Hospitals, one military hospital and eight Industrial
hospitals. There are also 899 Rural Health Centres, 187
Urban Health Centres, 20 Industrial rural Health centres and
75 Industrial Urban Health centres. The number of health
centres is nine, while the number of mission hospitals stands
at nineteen. (Source: Ministry of Health, 2002)
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2.1.12 HIV/AIDS Situation in Zambia

The first HIV/AIDS case in Zambia was reported in 1985. Initially,
the epidemic of HIV/AID S cases was in the urban areas, but it soon
became clear that all parts of the country were affected. According
to various Zambia Demographic and Health Survey (ZDHS)
Reports, HIV/AIDS prevalence has reduced from 16% in 2001/02
to 14% for adults aged betveen 1549 years in 2007. The Health
Sector FNDP mid-term review indicates that HIV infections rate
was higher among woman at 18% than men at 13%. The place of
residence is also closely associated with HIV levels and the rate was
twice as high in urban areas as in rural areas 23% and 11%
respectively. Provinces with prevalence levels above the national
average include Lusaka (22 percent), Copperbelt (20 percent), and
Southern (18 percent). The lowest prevalence levels are found in
Northern Province (8 percent) and North-Western Province (9
percent). In terms of gender, the prevalence rates are higher in
women than in men in all provinces except North -Western.

2.1.13 Poverty

2.1.13.1 Despite the strong economic gains over the last 5
years, poverty continues to be a significant problem in
Zambia. A series of national surveys conducted by
the Central Statistical Office (CSO) 6 t h e 0Soci al
Di mensions of Adjustment Priori:
and 1993 and t higons Moritariign g Con d
Surveys of 1996, 1998, 2004 and
in the various dimensions of poverty in Zambia.

2.1.13.2 Poverty levels in Zambia have generally remained
high at 64% of the total population (CSO, 2006). This
has mostly been due to the increase in the incidence
of poverty in rural population where levels rose from
78% in 2004 to 80% in 2006.

2.1.14 Gender

2.1.14.1 Gender is concerned with promoting equality between the
sexes and improving the status of both women and men in
society. Gender issues are also cardinal in achieving
sustainable economic growth, job creation, ensuring better
food security and reducing poverty. The framework for
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2.1.142

2.1.14.3

2.1.14.4

2.1.14.5

2.1.14.6

2.114.7

achieving gender equality in Zambia is in the National
Gender Policy adopted in 2000.

Analysis of poverty indicators show that there are still huge
disparities between males and females with regard to socio-
economic well-being, equality of opportunities in education,
employment, governance and access to poductive assets.

The situation has aggravated inequalities between males and
females.

In the 1990 and 2000 censuses, no significant differences
were observed in terms of occupation between males and
females. However, slightly more females (79 percent) than
males (65 percent) are engaged in agriculture.

It is further observed that though the proportion of the
female population increased during the reference period (53
percent), there has been no significant improvement in the
guality of their life. A large proportion of females compared
to males are employed as unpaid family workers, 62 percent
(1990) and 25 percent (2000), respectively.

The 2000 census also recorded a slight increase in the
proportion of female -headed households from 17 percent in
1990 to 19 percent in 2000. This means that more females are
increasingly becoming the main economic supporters for
households. However, persons in female-headed
households are more likely to be extremely poor than those
in male-headed household. The 1998, 2004 and 2006 Living
Conditions Monitoring Survey shows that poverty
associated with food insecurity was more prevalent among
female-headed households (61 percent) compared to male
headed households (52 percent).

Over the past few years, a number of sectors have attempted
to include gender in their development programmes and

budgets. To this effect, several interventions have been
undertaken towards gender mainstreaming. These include
capacity building for gender mainstreaming, review of legal

framework, women economic empowerment and

monitoring and evaluation.
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2.2

The Zambian Legal System

2.2.1 Sources of Law

2.2.11

2.2.1.2

2.21.3

2214

2.2.1.5

The sources of law in Zambia are the Constitution, statutes
and delegated legislation; English statutes extended to
Zambia by the English Law (Extent of Application) Act, Cap
11 of the Laws of Zambia; English common law and
doctrines of equity by virtue of the British Acts Extensions
Act, Cap 10 of the Laws of Zambia; Zambian customary law;
and public international law that has been incorporated into
domestic law.

The Constitution is the supreme law of the land to which all
the other sources of the law are subordinate. Zambian
statutes are passed by Parliament and known as Acts of
Parliament. Delegated legislation is made by the Executive
or local authorities by virtue of powers conferred upon them
by the Constitution of an enabling statute.

English common law comprises judicial decisions and
principles that evolve out of proceedings of the courts of law
based originally on the common unwritten customs of that
country. Equity is a body of rules administered by a
specialised English Court to supplement common law.
Equity is primarily concerned with fairness and is founded
on principles of natural justice.

Zambian customary law is founded on the widespread use
of customs and practices of a community which, over time,
gain acceptabiity and the force of law. The customary law of
Zambia is complex and it varies among ethnic groups and
tribes.

Public international law applicable to Zambia is the law of
the international community or the body of customary or
treaty rules accepted as legally binding by the country in its
relations with other States. Public international law cannot
be enforced in Zambia unless Parliament enacts relevant
enabling legislation.
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2.2.2 The Court System

2.2.2.1

2.2.2.2

2.2.2.3

2224

2.2.2.5

2.2.2.6

The Judicature

The Judicature is established by Article 91 of the
Republican Constitution. It comprises the Supreme
Court, High Court, the Industrial Relations Court,
Subordinate Courts, the Local Courts and any such
Courts as may be establishel by an Act of Parliament,
such as the Small Claims Court.

Supreme Court

The Supreme Court is the final Court of appeal in all
civil and criminal matters. It is a superior court of
record.

High Court

The High Court has unlimited and original
jurisdiction to hear and determine any civil or
criminal proceedings under any law, except for
proceedings in which the Industrial Relations Court
has exclusive jurisdiction.

Industrial Relations Court

The Industrial Relations Court is mandated to
adjudicate over all industrial and labour relations

matters. The Industrial Relations Court is a quasi-
judicial tribunal and does not follow strict rules of

evidence.

Subordinate Courts

The Subordinate Courts have jurisdiction to hear and
determine matters referred to the courts under any
law.

Local Courts

Local Courts are authorised to apply and enforce

customary law mainly in matrimonial and inheritance
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2.3

2.2.2.7

Constitutional

cases. However, Local Courts can hear and determine
criminal matters involving simple thefts and common
assaults. Lawyers have no right of audience in Local
Courts.

Small Claims Court

The Small Claims Court is established by Chapter 47
of the Laws of Zambia. The Court is established to
handle civil cases from any member of the public

except incorporated entities.

Development in Zambia

In order to effectively analyse the current constitution -making process, it

IS necessay
development.
constitutional

to examine history in relation to the constitutional
This part, therefore, examines and analyses the
development process in Zambia, from the pre -colonial era

to the present time.

2.31 The Pr

2.3.11

2.3.12

e-Colonial Era

While pre-colonial Africa, including Zambia, did not have
written  constitutions, that did not mean that
constitutionalism did not exist. Pre -colonial African
societies operated under certain principles devised to
achieve the main aim of constitutionalism, that is, limitation
of power of the leaders.

The | eaderds decisions concerni
normally made arbitrarily, but were subject to discussion

and consensus. For instance, in Zambia the king of the
Barotse did not make any decisions without the advice of the

Council Kuta. Thus decisions in pre-colonial Zambia were

not made to suit the whims of the rulers but to satisfy the
aspirations of the people. It was through this method that

the foundation of the rulerds
actually lay.

2.3.2 The Constitutional Framework During Colonialism

2.3.21

The first significant constitutional developme nt in Zambia
was the Royal Charter of Incorporation of the British South
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Africa Company of 1889, of which Cecil Rhodes was the
leader. Through this Charter, the Company was given

power to obtain territories by treaties from the native chiefs,

to administer the areas so obtained, and to engage in all
forms of economic activity. Through treaties and

concessions obtained from African Chiefs, the Company
extended its influence over most of what is now Zambia, but

was then known as Northern Rhodesia.

2.3.22 Due to the vastness of the territory, it became difficult to
administer it as one. The territory was in 1893, therefore,
divided into two administrative units, namely, North -
Western Rhodesia and North-Eastern Rhodesia, which were
also declared British Protectorates.

2.3.23 By 1900, British rule had been formulated by two orders, the
North -Western Rhodesia Order-in-Council of 1899 and the
North -Eastern Order-in-Council of 1900. The territories
were joined in 1911 as Northern Rhodesia. British South
African Company rule lasted until 1 st February, 1924 when
control of the territory was ceded to the British Crown.

2.3.24 The Constitution of Northern Rhodesia constituted of the
Northern Rhodesia Order in Council, 1924; the Northern
Rhodesia (Legislaive Council) Order in Council, 1924; and
the instructions passed under the Royal Sign Manual and
signed to the Governor of Northern Rhodesia. Attention
was not directed at explicitly establishing a constitutional
framework but an administrative structure .

2.325 Under those arrangements, executive power was vested in
the Governor, legislative power and judicial power was
vested in the Privy Council, High Court, Magistrates Courts
and Native Commi ssionerds Courts.

2.32.6 Constitutional development between 1953 and 1962 was
marked by the establishment of the Federation of Rhodesia
and Nyasaland through the Order in Council of 1953. The
Order specified the prerogatives of the federal and territorial
governments. The Order in Council was followed in 19 62 by
a constitution which was designed by the British Colonial
Administration for the purpose of accommodating the white
settlers and some native Africans in the Council.
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2.3.3 The Independence Constitution

2.3.31

2.33.2.

2.33.3

2.3.34

Following the dissolution of the federation in 1963, a new

constitution based on the Westminister model was designed
at independence in 1964 as a product of negotiations
between the departing colonial power and African elites.

These negptiations were held in May 1964 at Lancaster
House in the United Kingdom.

At that time, the interests of the African leadership were
limited to acquisition of political power through political
independence. The leaders were inspired by eventsin other
African countries like Ghana, Tanzania and Kenya who had
secured political independence.

The Constitution that resulted from the negotiations at
Lancaster House had an entrenched bill of rights which
provided that every person in Zambi a, regardless of race,
place of origin, political opinion, colour, creed, or sex was
entitted to fundamental rights and freedoms. Those
included the right to life, liberty, security, and the freedom
of property, conscience, expression and assembly. The
judiciary was independent from the executive. The
Constitution also provided for the procedure to amend or
alter the Constitution. In order to amend the Constitution,
the amendment bill had to be supported by not less than
two -thirds of all the members of the National Assembly.
Where the amendment bill concerned any of the
fundamental rights and freedoms, the bill had to be
submitted to a national referendum for approval.

At Independence and up to 1972, Zambia had a multi-party
system which was dominated by the ruling Party, United
National Independence Party (UNIP).

2.3.4 The One-Party Constitution

2.34.1

UNIP institutionalised the One Party State in 1973. The
move to a one party state wasviewed as a way to prevent
ethnic rivalries and to promote national unity. It was argued
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2.34.2

2.3.43

2.3.44

2.3.5

2.3.51

2.35.2

2.35.3

that the elimination of political pluralism would lead to
unity and foster socio-economic development.

Another argument for the move to a one party state was
that Zambia being adjacent to minority white ruled
countries, Rhodesia, South West Africa, Angola and
Mozambique was always at the risk of military invasion
from the volatile white settler regimes. The argument was
bolstered by evidence of actual invasions into Zambia by
these foreign forces, resulting in loss of lives and property.

A further argument was that the independence Constitution

was always viewed as a colonial vestige. It was, therefore,
essential that a home grown autonomous Constitution be
developed to truly convey the aspirations of the Zambian

people.

In 1968, a referendum was held which gave power to the
legislature to amend the constitution, with a two -thirds
majority.

The Chona Constitutional Review Comm ission

President Kenneth Kaunda appointed the Chona
Constitution Review Commission under the Inquiries Act on

30h March, 1972. The Inquiries Act allowed the President to
appoint a commission of inquiry to investigate any matter,
which in the opinion of the President was in public interest.

The terms of reference of the Commission were to consider
and examine changes in the Republican and UNIP
Constitutions; and practi ces and procedures of government,
which were necessary to create a oneparty system in
Zambia.

After touring the country, and receiving submissions from
the people, the Commission prepared and presented its
report to Government in October, 1972. The Commission
made a number of recommendations that had the effect of
curtailing presidential powers. In particular, the
Commi ssion recommended that
detention should be limited, that a president should only
serve for two consecutive five -year terms, and that UNIP
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2.35.4

should place three presidential candidates before the
electorate. Government analysed the various
recommendations and presented a white paper indicating
which submissions the government accepted, and those that
it rejected. While the basic concept of the oneparty system
was accepted, the government, however, rejected all the
recommendations pertaining to the limitation of presidential
powers.

The draft Constitution (Amendment) Bill establishing the
one party rule was submitted to the National Assembly and
duly enacted on 13 December, 1972. The amendment read

as follows: 0 There shall be one political

namel vy, U N'theP padty, UNIP, therefore took
precedence over all institutions in the country, Government
inclusive.

2.3.6 The Multi -party Constitution

2.3.61

2.36.2

2.36.3

The years of oneparty system in Zambia, like elsewhere in
Africa, were very difficult. The economic and social
development expected under one party rule failed to
materialise. For example, there was widespread shortages of
essential commodities and the social infrastructure such as
universities, schools, and hospitals were not maintained .
Inevitably, this among other reasons, led to riots and
demonstrations.

Multi -lateral organisations notably, the World Bank and the
International Monetary Fund which initiall y insisted on
economic liberalisation as one of the conditions for further
financial assistance to countries like Zambia, later came to a
conclusion that economic liberalisation alone was not
enough. Countries were expected to reform their political
institutions as well. That meant putting in place
constitutions that guaranteed free competition for political
power and certain fundamental rights and freedoms.

Unable to resist the owinds
across the continent with the collapse of communism in
Eastern Europe and the Soviet Union and the end of the cold
war in the early 1990s, government accepted the need for
reform.
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2.36.4

2.36.5

2.3.7

2.3.8

2.38.1

2.38.2

The most significant pressure for democratic reform came
from civil society , church groups, human rights activists,
students and the legal profession.

Prior to the multi -party elections in 1991, the UNIP
Government amended the 1973 Constitution by deleting
Article 4 to allow for the formation of opposition political
parties. It also announced its intention to make
comprehensive amendments to the Constitution, and,
consequently, appointed the Mvunga C onstitution Review
Commission to receive submissions from the public.

The Mvunga Constitution Review Commission

The Commission toured the country extensively and obtained the
views of a broad range of people on the future constitution of
Zambia. Having obtained the views of the people, the Commission
presented its report, containing recommendations, to the
Government. The Government rejected some of the
recommendations and prepared a Constitution for adoption by
Parliament. Parliament being overwhelmingly controlled by UNIP,
adopted and enacted the Constitution on 2" August, 1991. The
Constitution was perceived as a transitional one to meet the
immediate pressures of the time.

The 1996 Constitution

Prior to the MMD coming into office, it undertook, once
elected, to change the 1991 Constitution and replace it with
one that would be above partisan considerations and reflect
high goals of national interest. Thus, on 22d December,
1993, two years after the MMD acquired power, Government
appointed a Commission called the Mwanakatwe
Constitution Review Commission.

Its terms of reference included recommending a system that
would ensure that Zambia was governed in a manner that
would promote the democratic principles of regular and fair

elections, transparency and accountability, and that would
guard against the re-emergence of a dictatorial form of
government. The Commission was also mandated to
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recommend appropriate arrangements for the entrenchment
and protection of human rights, the rule of law, good

governance, and the competence, impartiality and
independence of the judiciary. In addition, the Commission

was mandated to recommend whether the Constitution

should have been adopted by the National Assembly, a
constituent assembly, a national referendum or other
method. The Commission was also mandated to propose a
suitable method of amending the Constitution.

2.38.3 The Commission toured the country extensively, and
collected a large volume of views of the populace. The
Commission made many recommendations, amongst others,
that a presidential candidate must receive 50 percent plus
one of the valid votes cast for him/her to be declared
winner; that to achieve maximum consensus, the
Constitution should be adopted through a constituent
assembly attended by representatives of all political parties,
and by those drawn from many segments of Zambian
society, suchastrale uni ons, womends groups,
many others; and that a referendum be required for
subsequent amendments.

2.384 The Government in a White Paper rejected some of the
recommendations of the Mwanakatwe report.

2.39 The Mungoomba aCRerievtConimissiano n

2.3.9.1 On 170 April, 2003, President Levy Mwanawasa announced the
appointment of a fourth constitution review commission chaired by
Mr . Wil l a Mu n g 8 o mbian. tourddhtee c@atiypmi s s

extensively, and obtained the views of the people. It then
proceeded to prepare, and publish its report and a draft
Constitution and submitted it to government in December, 2005.

2.3.9.2 Significantly, t he Mungd omhbissionConstitu
while acknowledging the supremacy of the legislative powers of
Parliament, recommended that a Constituent Assembly be
established for the purpose of adopting proposals for the alteration
of the Constitution and that the outcome of the Constituent
Assembly be final and legally binding subject to the outcome of a
referendum and implemented by the resolution of the Constituent
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Assembl y. I n particular, the Report of
Review Commission on page 799 states as follows:
0 An o lkelenmgmumber of petitioners submitted that the
Constitution should be adopted by a Constituent Assembly,
a Constitutional Conference or any popular body that
would represent the views of the people. The reasons
advanced for a Constituent Assembly or oth er popular body
included:
x that Parliament was not representative enough of all
the various interests in the country;
x that the formulation of a new Constitution should be
more inclusive, broad-based, gender representative; and
x that the participation of ci tizens should be encouraged in
order to give the Constitution -making process
legitimacy.

Many petitioners observed that adoption of the
Constitution through a commission established under the
Inquiries Act or the Current National Assembly could easily
bemani pul ated by the Executive. 6

OFurther, petitioners argued t hat
Constitution, which is the supreme law of the land, adopted

through a broad-based representative body overrides
concerns about the costs involved. ¢

2.3.9.3 Inresponse to the above recommendation, the Government:

(@) observed that the Constitution of Zambia
vested the legislative powers of the Republic
solely in Parliament. Therefore, the
recommendations of the Commission that a
Constituent Assembly be established for the
purpose of adopting proposals for the
alteration of the Constitution and that the
outcome of the Constituent Assembly be final
and legally binding subject to the outcome of a
referendum and implemented by the
resolution of the Constituent Assembly
amounted to:

0] usurping the legislative powers
of Parliament as provided for in
Article 62 of the current
Constitution by allowing another

5C































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































